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Dear Mr. Caton:

On Thursday, Feburary 16, 1994, Mr. Brian Fontes, Senior Vice President for Policy
and Administration, and the Mr. Randall S. Coleman, Vice President for Regulatory Policy and
Law, both representing the Cellular Telecommunications Industry Association (CTIA), met with
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attached document.

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy of this
letter and the attachments are being filed with your office.

If there are any questions in this regard, please contact the undersigned.
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CTIA Building The Wireless Future.,

Reinventing Competition:
The \Vireless Paradigm and the Information Age

The'intonnation highway" has been more of a debater's promise than a deli\erable.
Yet. \\hile policymakers ha\e been debating how to structure cyberspace. the \\ lreiess
telecommunications mdustry has deli\ered a telecommunications revolution which. In the
process. has road-tested the policy model tor the infonnation age.

\\"ireless telecommunications lS an :\mencan success story because \\ ireless has
eXisted and gro\\TI in an em ironment or compemion in lieu ofgovernmenr inren·enrion.

.-\s FCC Commissioner I and tanner Interim Chainnan) James H. Quello recenth
indicated in a letter to Senator Larrv Pressler:

It is important .. , to distinguish bet\\'een the \\'ired and \\<ireless segments of
the telecommunications industry. Given the rapid gro\\<1h of cellular. paging
and other \\ireless net\\'orks and services. more attention than ever is needed
to distinguish the competitive wireless industry as severable from the
regulation o\'erseeing the monopoly local wired telephone industry. Owr
the past decade. Congress and the Federal Communications Commission
ha\e worked diligently to create a robust. competitive \....ireless marketplace.

It is important to guard against the Instinctive application of traditional
monopoly-based regulatory-based tools to the wireless marketplace -- a
marketplace which has been competitive from its inception and which will
~row ewn more competiti\e with the introduction of numerous PCS
~ I
channels in each market.

.-\5 Commissioner Quello stressed: "In my 20+ year tenure at the FCC. my
colleagues and I have voted to create a competitive wireless telecommunications industry.
The goal of competition is to allow the marketplace. rather than government regulation. to

Jetennme ho\\' best to serve the public. .-\s you begin the historic re\'lew of
te lecommunications. I encouralZe vou to allow the \vireless telecommunications industry to
remain unshackled by intrusive~regulation and free to respond to the marketplace."' 2

Lener from Honorable James H. Quello. Commissioner. FCC. to the Honorable Larry Pressler. Chairman.

Commmee on Commerce. SCIence and Transportation. January ~O. 1995
-fJ



Indeed. this new wireless paradigm has produced record growth and investment
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Wiretess Job Growth Projection
The wireless paradigm of competition in lieu of
regulation has resulted in 200.000 new jobs over
the past ten years -- projected to climb to a
million new jobs over the next ten years .'

Annual Cellular Subscriber Growth
June 1985· June 1994

The wireless paradigm of competition in lieu
of regulation has resulted in one of the fastest
growing consumer electronics products in
history -- climbing to 25 million subscribers
in just eleven years.

3FCC Chainnan Reed E. Hundt. November 1. 1994. announcing broadband personal communications

service applicants.
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The wireless paradigm of competition In

lieu of regulation has resulted in over $16
billion in private capital investment -
projected to rise to over $50 billion in
the next ten years. ~

Wireless is The Model for the Information AKe

The telecommunications policy model for the future must be able to generate the
kind of growth. investment and expanding services which are typified by the wireless
experience. In examples of successful policy illustrated by the preceding charts. the
wireless regulatory experience has demonstrated that:

1. Success a/the Wireless Paradigm:
Competition Produces Declining Prices

FCC Chainnan Reed Hundt recently observed that monthly cellular rates declined
12 percent in the last year, ~ This continues the trend of declining rates which has marked
cellular service throughout its twelve year history,

As the following chart illustrates, in its first 10 years, cellular rates declined 63,8
percent in real tenns

-lId.

'Chainnan Reed E. Hundt Speech Before the Personal Communications Industry Association
Conference. December 14. 1994, at 2,
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2. Success ofthe Wireless Paradigm:
Competition Produces Innovation

Competition creates clear benefits by fostering innovation in wireless services and
technologies, creating a dynamic in which manufacturers and service providers work
together to meet evolving consumer demands

As Robert E. Litan, Deputy Assistant Attorney General for Antitrust observed in
a speech on October 6, 1994, "competition must remain as the central governing
principle of the information age. Competition will best promote continued
innovation. Competition will guarantee consumers the lowest prices for
telecommunications and information services. And by securing low prices.
competition is an essential means for promoting the availability of these services..,IJ

The superiority of competitive market forces. combined with a light
governmental hand. quickly becomes evident if you compare the record of innovation in
wireless services with innovations in other services.

6Robert E. Utan. "Antitrust Enforcement and the Telecommunications Revolution: Friends, Not
Enemies:' Speech Before the National Academy of Engineering, October 6. 1994. at 11 (emphasis

supplied).
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Wireless Innovation
Car ~ Pocket
Mobile ~ Fixed
Analog ~ Digital
Voice ~ Voice + Data

Government Decision-Making
HDTV
VDr
AM Stereo
Computer III

Oyer the past twelye years. wireless competition has fostered innoyations \\hich
ha\e been submitted to consumers for their judgment.

•

•

•

•

E\olution from car phones to bag phones to lightweight portable phones.

Eyolution from mobile to fixed services. such as monitoring and comrol at
agricultural acti\ities. as well as basic fixed \'oice service in areas without wired
telephone service.

Eyolution from analog to (multiple) digital technologies. fostering more efficient use
of spectrum.

Evolution from primarily a voice service to a wide variety of other services such as
wireless data transmission.

By comparison. government involvement in other technologies has produced delay.

• In 1987. the FCC initiated its High Definition Television (HDTV) docket. Though
the FCC has issued n:any orders and notices on HDTV. no product has yet reached
.~merican consumers.

• Since 1987. the ability of telephone companies to deliver video over telephone lines
has been the subject of several protracted FCC proceedings. The FCC adopted a
decision in 1992 permitting telephone companies to provide "Video Dial Tone" -
transport and gateway functions -- under certain conditions. However. the "mother
may I" nature of the regulatory process has provided competitors with both the

S.:.: SOfIce of InqUirv. Docket No. 87-268. Advanced TelevISIon Systems and Their Impact upon (he
[;wune: TelenslOn Broadcast Service. .2 FCC Red. 5125 (1987): Tentative DeCision and Further SOfIce of
[nQUIn. : FCC Red. 6520 (1988); First Report and Order. 5 FCC Red. 5627 (1990); Second Report and
O;der. - FCC Red. :340 (1992). See also AdVISOry Comminee on Advanced Television Services. Interim
Repon (June 1988). Second Interim Report (April 1989). Third Interim Report (March 1990). and Fourth

Interim Report (\1arch 1991).

5



means and opportunity of delaying the introduction of new technologies and
services. thwarting the de\'e!opment of competitIon ;md forcing \\ould-be competitors

to di\ert resources to litigation -- resources \\hich could be better put to the
, b - 8consumers enetlt.

• The FCC's back-and-fonh decisions regarding a standard for ,-\.\1 stereo also created a
~reat deal of uncertainty on the part of investors. manufacturers. and senice
pro\iders. hampering im·estment. innovation. and ultimately. sen'ice to consumers. cJ

• Initiated in 1985. the FeCs Compllter III docket proposed a new. detailed regulatory
structure for "enhanced" ser;ices. and it is still outstanding ten years later -- it has
neither fostered inno\ation in such sen'ices. nor otherwise contributed to consumer
welfare. [11

3. Success of the Wireless Paradigm:
Competition Begets Competition

The dramatic growth of the wireless business, the accompanying price
decreases and technological innovation are the result of a competitive wireless
marketplace. In 1981. the FCC took the revolutionary step of creating a competitive
market structure for the new sen'ice called "cellular." But pro-competitive policy didn't
stop in 1981. The fCC changed its rules for other mobile services throughout the 1980s
and into the 1990s to encourage additional competition. Legislation passed in 198~

directed the FCC to give providers of Specialized .\-lobile Radio (SMR) dispatch sen'ices

'See eg, "once o/lnquln'. CC Docket \10. 87-266. Telephone Companv-Cable TeleVision Cross
()t>nershlp Rules. 2 FCC Red. 5092 (1987); Further SOlice of InqUiry and SOlice ofProposed Rulemakmg.
} FCC Red. 5849 (1988): Further "once of Proposed Rulemakmg. First Report and Order and Second
Further \once 0/ InqUiry. -; FCC Red. 300 (1991); Second Report and Order. RecommendatIOn II)

C'onl!ress. and Second Further Sotlce o/Proposed Rulemakmg, 7 FCC Red. 5781 (19921. Both GTE and
Bell .-\tlantie litigated the prohibition on telephone company prOVIsion of video programming directly to
subscnbers In their telephone servIce areas. which the courts have ruled violate their First Amendment
rIghts. The FCC has therefore recently adopted a Fourth Further 'vollce of Proposed Rulemakmg to re
exam ine the Issue. See FCC \lews Release. Report No. DC 95-14. released January 12. 1995.
'S.:e t'g. Report and Order. Docket No 21313.47 Fed. Reg. 13152 (1982) and Jfemorandum Opinion
und Order. 3 FCC Rcd. 403 (1988) (declining to adopt an AM standard): Report and Order. MM Docket
","0 87-267.6 FCC Red. 6273 (1991). Jlemorandum Opmlon and Order. MM Docket No. 87-267. 8 FCC
Red. 3250 (1993) (declining to adopt AM receIver standard); and Amendment ofthe CommISSions Rules 10

Establish a Single AJf Radio StereophOniC Transmillmg EqUipment Standard. ET Docket No. 92-298. 3
FCC Red. 688 ('vollce of Proposed Rulemakmg), Report and Order, 8 FCC Red. 8216 (1993) (adopting an

.-\ \! standard).
See t' g . Amendment o(SectlOn 6.J -0] of the Commlssion's Rules and Regulations. Phase J. Report and

Order. !04 FCC 2d 958 (1986). recon .2 FCC Red. 3035 (1987),jurther recon. 3 FCC Red. 1135 (1988l.
\econd further recon .. 4 FCC Red. 5927 (1989), Phase I Order and Phase I Recon Order vacated.

California v. FCC. 905 F.2d 1217 (9th Cir. 1990).
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an opportunity to interconnect with the public switched telephone network. I I .-\s a result.
dispatch sen'ices begJn e\oh'ing to look a lot like cellulJr sen·ice. Since then. e\en more
remJrkJble changes have occurred in the S\1R industry: the FCC allocated more
spectrum. encouraged technological innovation. and permitted \\ide-area S\1R operations

that transform S\1R into "Enhanced S\1R" f ES\1RL a competitiw cellular-like
pro\ider. -

Additional wireless competition begins this year:

• The FCC has allocated 1:0 megahertz of spectrum -- :40% of the spectrum a\ailable
for "cellular" -- to broadband "personal communications services" (pes). The
auction. now undenvay. will produce up to six ne\v wireless competitors per market.

• The FCC has allocated spectrum to \10bile Satellite Services (\1SS). and in the
Spring of 1995..-\merican \fobile Satellite Corporation is scheduled to launch its
geostationary \1SS sen'ice -- using satellites to provide sen'ice to mobile
communications subscribers.

• The FCC has allocated spectrum for "narrowband PCS" services. to provide two-way
messaging. advanced paging. and data sen'ices.

• On the horizon are Low Earth-Orbiting (LEO) satellite systems. providing more
wireless telecommunications competition.

In 1993. Congress further enhanced wireless competition by directing that like
wireless services would be regulated alike. This removed the regulatory differences
between sen·ices. forcing companies to compete in the marketplace rather than before
regulators. "Regulatory narity" encouraged further competition by classifying practically
all wireless sen'ices as .(ommercial \lobile Services" and mandating that the federal
government and most states forbear from substituting regulatory judgment for the
competitive market. 13

In J982 and in J993. Congress got it right Throughout the J980s. the FCC got it
right In both instances, policymakers recognized that competitive forces and minimal
regulations create an environmentfor the growth of tremendous consumer benefits. In

I Second Report and Order. Docket No. 20846. 89 F.C.C.2d 741, 752-53 (1982). recon. 93 FC.C.::d 1111
I 1983),
:: See e g, Report and Order. G~ Docket No, 84-1233. :: FCC Red. 1825 (1986) (allocation): see ulso
Fleet Cull. Inc, 6 FCC Red. 1533. recon dismissed. 6 FCC Red. 6989 (1991)
, See OmnIbus Budget Reconciliation Act of 1993. Pub. L. No. 103-66. Sec. 6002(b)(2)(A). l07 Stat. .:; I::.

393 (1993), The ~FCC re-named these services "Commercial Mobile Radio Services" (C\-1RS) in

implementing Congress' directives.
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doing so poli(vmakers cineloped and tested the neH paradi'<?m for telecOmmllnICa(Zolls
ill the tntcJrmarion age

~. Success ofthe J,f'ireless Paradigm:
Competition Builds New Platforms for l'niversal Services

C mpetition fosters new platforms for the deli\'ery of universal and ubiquitous
senices, Competitive wireless sen'ices offer multiple paths for connecting with other
people -- in rural and urban locations.

For instance. as the Council on Competitiveness obsen'ed in its recent report.
Breaking the Barriers to (he .\"ationa! Information Infrastructure. most schools lack
telephone lines in classrooms to facilitate educational services drawing upon remote video.
audio. image and text information.l~ Wireless technologies are able to bring these
resources to such classrooms.

The CTIA Foundation for \Vireless Telecommunications and CTIA' s members are
helping math teacr'rs better educate their students and health care providers better treat
their patients. With its \ItATHLmE project. the CTIA Foundation is providing laptop
computers with cellular modems and free air time to bring state-of-the-art mathematics
education to schools nationwide. l

) This specific application provides the last critical link
between schools and the information superhighway -- a link which would be long In

coming if we required a hard-wired on- and otl-ramp to that highway.

The objectives of the SWB Mobile
Systems Dallas school project are:

to improve the effectiveness of
teachers;
to improve the content of the
curriculum;
to accelerate the learning of
students by creating a
telecommunications-rich
environment that opens new
doors to opportunities and
resources and establishes a
foundation for fife-long learning.

•

•

The Dallas experience has been
judged a success. as it fills a major void by
solving basic communications problems for
teachers and administrators alike. l'sing

Providers like Southwestern Bell
\llobile Systems are using \\ireless
technology to improve education overall.

•putting wireless communications to work in
a Dallas school district by equipping
teachers. administrators and custodians \\ith
microcell-based pocket phones on a junior
high school campus.

""Breakm£ the Barriers to the National [nfonnation Infrastructure: A Conference Report by the Councl1
on Competitiveness." December 1994. at 41-42 (reviewing education project demonstrations).
[< S r""'EX Teams Cp With ThineeruWNET to Provide On-Line 'Anytime. Anywhere' '-1athee e. g' . , I.... ,
Educatl;n." Busmess Wire. January 10. 1995,

8



their phones. teachers can summon help to an unruly incident or reward a student \\ ith In

immediate call home to report a good grade. [n one incident. a student having J seIzure

recei\ed quick medical help in the classroom despite the tJct the nearest landline telephone
\\as in the school office. a half-mile a\'.. a:,

Similar applications exist in rural. suburban and urban environments. [ndeed. there
are as many applications as there are opportunities and needs for mobility -. or for efticient
and economical telecommunications. In rural areas. wIreless telecommunications promises
to support educational. agriculturaL and medical applications -- including support for rural
mobile emergency units and constant effective communications for rural communIty
hospitals. clinics. and their professional and \'olunteer staff.

.-\nother demonstration project funded by the CTIA Foundation for Wireless
Telecommunications lS at \:ew York's Columbia-Presbyterian \Iedical Center \\here
wireless is providing a system of coordinated care to tuberculosis patients. This project.
done in conjunction with the ~ew York City Department of Health and the Visiting :\urse
Sen'ices of \:ew York City. enables visiting nurses equipped with laptop computers and
wireless modems to treat patients in their homes. 16

The Columbia-Presbyterian health care
project uses wireless communications
and networked databases to:

• coordinate the many health care
providers treating TB patients;

• respond better to patient needs;
• ensure appropriate TB protocols

are followed, thus reducing
treatment failures and drug
resistant strains of TB;

• provide an infrastructure that will
be used for the treatment of other
diseases;

• ensure confidentiality of medical
records on an electronic network;
and

• evaluate and disseminate the
results of the demonstrations.

Wireless telecommunications is an
important expansion of universal
telecommunications coverage. The
competitive wireless market not only
encourages new services. but the lack of
regulation stimulates innovative
applications.

10 In the United States. approximately 10 million people have latent TB infections and 2.000 die of TB each
\ear. :\fter a long decline in TB deaths. the mortality rate has begun to climb in recent years. AIDS.
poverty. the rise -in antIbiotic resistant strains of TB. along with, a, host of health factors and SOCial
conditions have caused thiS emerging public health crisis. TuberculOSIS IS on the me natIOnWIde. especlall:
in New York City. Los Angeles. Miami. and Washington. DC. Home care follow-up is key to ensuring

that the full course of treatment is completed.
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Yet the Wireless Model is Under Attack (Even for Wireless 1

This exciting wireless success story is so unlike other telecommunications polic\
experience that legi5 HOI'S and regulators often overlook the wireless paradigm \\he~
de\'eloping policy,

Telecommunications legislation in the I03rd Congress. for instance. put the
wireless success story at risk by imposing on it regulatory policies intended for
monopolies. The policy approach of the Admimstration and the Senate threatened to
Impose on all telecommunications carriers a "one-size-tits-all" regulatory construct. That
Llpproach proposed to burden competitive carriers with anti-competitive rules: forcimr
them to submit to and then \\Testle to get out from under these burdens before being
allowed to return to competition. Such a policy approach threatens to harm consumers
and destroy jobs by discouraging investment and curtailing ne\v competitive sen'ices.

The House Commerce Committee. on the other hand. embraced the \\ireless
model and exempted these competitive services from the monopoly-based regulations
applicable to other less competitive carriers. As Representative Jack Fields said at the
January 27. 1994. Hearing of the House Subcommittee on Telecommunications and
Finance: "Last year we began the process of building a national telecommunications
infrastructure when we adopted a regulatory framework for \vireless telecommunications
sen'ices built upon the same concepts contained in H.R. 3636. Today we will take the
next step in the process of crafting a national telecommunications policy as we turn our
attention to the other sectors of the telecommunications industry."

On January 9. 1995. Representative Fields appeared before the Senate Commerce
Committee Hearing on Telecommunications. and stressed that the goal of
telecommunications legislation "should be to provide guidance without
micromanagement." and that "our theme will be to regulate only where absolutely
necessary and to let market forces govern." As Representative Fields declared. "by
removing statutory and regulatory barriers to entry. we will provide new opportunities
and ne\,; competition that will build the infrastructure of the next century,"

Finally. although 42 states now recognize that competition benefits consumers
more than regulation. state regulators in eight states -- Arizona. California. Connecticut.
Hawaii. Louisiana. New York. Ohio and Wyoming -- are fighting at the FCC to resist a
ConlZressional mandate to open their markets fully to competition. through the continued
application of rate and entry regulation to the wireless industry. State and local regulators
are also using zoning and other permit requirements to prevent companies from building
\vireless telecommunications systems.

10



1. Attacking the Wireless Paradigm:
State Rate Regulation Raises Prices

In 19C)3. Congress preempted state rate and entry regulation because it deJa\s
pnce reductions. prevents companies from offering innovative service packages. a~d

replaces competition in the marketplace with competition in hearing rooms The FCC is
now heanng petitions by eight states which claim they should be exempt from this
preemption and be allowed to regulate wireless sen·ice.

.-\ recent study by Dr. Jerry Hausman. :YfacDonald Professor of Economics at .\lfT.
demonstrates that rates in deregulated states are 15 percent lower than rates in states
which regulate. and that subscribership is higher in deregulated states. 1- Even when rates
decline In states which do reg:ulate. rates decline further and faster in states which do
not regulate.

Decline in Rates in Unregulated State v. Regulated State

January 1994 November 1994 Percent Change
Boston Regulated Unregulated -12.41%

$79.91 $69.99
Hartford Regulated Regulated -2.74%

$93.31 $90.75

In Boston. for instance. the price of 160 minutes of cellular sen'ice fell from
579.91 in January 1994 -- when cellular sen'ice was still regulated by the state -- to
569.99 in ~o\'ember 1994. after cellular sen'ice had been deregulated. The price of
dere~ulated cellular sen-ice decreased by 12,41 percent in just ten months -- far
outstripping the price decline in neighboring Hartford. Connecticut. over that same
period. where the price of re~ulated cellular sen:ice fell only 2.14 percent from S93.31

to S90.75.

Regulation leads to higher prices because it alerts competitors in advance and
creates a forum -- the state Public Utilities Commission -- where the rate decrease can be
fought by procedural means, In California. for instance. resellers have repeatedly used
the pec to stop discount and promotional plans. and a new wireless entrant used the
pec to stop LA Cellular's proposed price reductions.

1- See Affidavit of Professor Jerry A. Hausman. September 14. 1994. filed as an attachment to CTIA

Opposition to Petition of the State Public Utility Commission. PR Docket Nos. 94-10 I. el ai.. at 4-6.
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In California alone. in 1993. rate regulation cost consumers 5250 million I1l

rate decreases which the state PCC delayed or rejected. /8

:\round the country. from "\'ew England to Oregon. from Chicago to DaJ1a::;.
companies are mno\ating -- reducing the effecme cost of cellular service b\ otferin2
competiti~'e prices. extended calling areas. discount calling plans. and' packaged
offenngs, :~

But regulation denies consumers benefits. For example. "packaging" -- the
ability to combine service and equipment together -~ reduces prices. The price of cellular
equipment has fallen from thousands of dollars to just a few hundred dollars. or less. In
1989. a top-of-the-line cellular phone could cost 53.200. Today. a similar phone mIght
cost 5300. and the average walk-away price of a cellular phone is about 5 I00,2' Some
plans even lower the price ofa cellular phone to a dollar.

This is because packaging is a strategy for reducing the cost of equipment to the
consumer. one \\hich has been reco2nized bv the FCC. the staff of the Federal Trade
Commission. and the Department of Justice' as pro-competitive and pro-consumer?
California's regulators, however, have forced consumers to pay higher prices by
prohibiting packaging. and by maintaining higher equipment prices. California's
regulators have both taken money out of the consumers' pockets. and suppressed demand
for cellular service.

\8 See Opposition of AlrTouch Communications to CPUC Petition to Rate Regulate California Cellular

Service. Docket ~o, 94-105. filed September 19. 1994. at iv. ~1-47, See also Peter Sinton "How State
Cellular Rule Has Failed." San Francisco Chronrcle. December 7. 1994 (shown below),

\9 St!e ego "Dallas. TX: Competing Down to Landline Levels:' The RSA Sewsletter. February 28.1994. at

-: see also "Cellular L'sers Take Hean: Competition is Cuning Rates." San FranCISco Chronrcle. July'"

1994,

20 St!e Peter Sinton "An Inside Look at Cellular Phones:' San FranCISco Chronicle. December 7. 1994

21 See Report and Order. CC Docket No, 91-34. Bundling of Cellular Customer Premises EqUipment and
Cellular Ser.... lce . .., FCC Red. 4028. at 4030 (1992): see also Comment of the Staff of the Bureau of
Economics of the Federal Trade Commission. CC Docket No, 91-34. filed July 31. 1991: Reply Comments
of the L'nited States Depanment of Justice. CC Docket No. 91-34. filed June 19. 1991.
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2. Attacking the Wireless Paradigm:
Local Regulation Limits Competition

House Speaker ~e\'\'1 Gingrich recently emphasized that:

\Ve have to look seriously at those areas where the national economy
requires preemption. The reason \Ve went from the Articles of Confederation
to the Constitution was to allow preemption where necessa.tj'. As a general
rule. 1 v,,"ant to decentralize decisions as much as 1 can. but clearly. for
example. when you are in a cellular system you ought to be able to be in any
cellular system in America and have it work. You can not suddenly arrive in a
dead space that has been created by a local politician for their cronies \vho

"happen to O\\TI an obsolete investrrtent.--

The ability of new wireless companies to expand the competitive environment
can be hamstrung by any of 38,000 state, county and local governments who are not
prepared -- or are unwilling -- to deal with requests to construct essential cell sites.
Though cellular companies have already built 15.000 cell sites. they may need to build as
many as 15.000 more over the next ten years to complete their coverage and meet
demand. The winners of the PCS licenses which are currently being auctioned off may
have to build as many as lOO.OOO cell sites.

22 Speech of House Speaker Newt Gingrich to Wireless '95. New Orleans. February t. 1995"
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Local regulation frequently limns competltlon by impeding competime entry

Because the ability of wireless companies to sef\e consumers depends on to\\ers and
:.mtennas. competition is threatened \\hen state and local regulators impose detailed
regulations which unreasonably delay or effecti\ely prohibit construction.

Zoning regulations delay the construction of necessary system elements such
as towers or antennas. deny consumers service and increased competition. and
become the basis for extorting hidden taxes.

For example. in Collier County. Florida. Wireless One :--Jetwork had to de\ote 18
months to acquiring and meeting rigid conditions -- including a -W percent gi\e-back of
land to the county for consef\'ancy purposes. strict \vetland regulations. and more -- just
to locate a tower site next to the county 4Y..m.I1. Ironically. after going through this
process. after having been "steered" to the property by the county. and after gening
permits from the county. the FAA. the FCC. the Department of Environmental
Regulation. and South Florida Water \1anagement. to name but a few of the cleven
agencies involved -- they had to respond to still more restrictions and requirements.
Even picking the least intrusive and least ecologically sensitive site still cost a
hundred thousand dollars in unnecessary additional expenses and delayed improved
senrice by a year and a half.

This type of construction is critical to meeting consumer demand and fostering
competition. As the number of customers increases. the number of "cells" must also
increase in order to match capacity to demand. Cell sites must also be deployed in order
to till-in and extend geographic coverage. Such sites cannot simply be deployed
anywhere: they must be deployed in specific locations within the geographic contour in
order to achieve full coverage. There is. indeed. a "best place" to locate these sites.
Simply moving the tower or antenna has an impact on coverage and the quality of sef\'ice
available to consumers. Even when a wireless company compromises to achie\'e
CO\'erage with the least environmental impact. it can still be stymied by the process -
leavinQ: customers with no service. or dropped and blocked calls.

Consumers are also hurt when inconsistent and unscientific state and local
rules deprive them of service and choice. Some state and local bodies have begun
adopting ordinances defining new stand~rds for radiofrequency (RF) emissions which are
in direct conflict with federal standards.-3 In one case. the local zoning board rejected

:' See e.\;. Village of Wilmette Resolution 93-R-34. For example. zoning ordinances in Jefferson Country.
Colorado. and the C itv of Stamford. Connecticut. provide that more stringent state or country standards
may supplant the 1992' ANSI standard. See Jefferson County Reg. Section 2. P( 1)(a), and City of Stamford

Ordinance No. 527 Supplemental.
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its own expert's conclusion and refused to all?~ a cell site on the grounds that it
posed a threat to public health and safety.-~ Other gowrnments are dela\in!l

construction pending modification of the facilities. or barrin!l construction for no ~ood

reason. tn spite of the fact that the facilities meet all safety st;ndards and pose no h~alth
nsks.>

3. Attacking the Wireless Paradigm:
Local Regulation's Hidden Taxes

The local power to zone is now being leveraged to add a usurious hidden tax to
consumers' bills. For instance. the Ctty Council of Mobile. Alabama. recently proposed
an ordinance imposing new "wireless communication" permit requirements and fees.
including an annual "fee" per cell site of five percent of gross revenues.:6 Similar
requirements in other markets include fees of up to seven percent of gross revenues -
\\ith a direct impact on the consumers' pocketbooks as well as on the ability to deploy
new technologies. provide improved ser;ices. and expand coverage.

Taxation of \vireless telecommunications is a gro~1h industry. For instance.
consider the \lay 1994 issue of Governing magazine (the magazine of local and state
regulation. published by Congressional Quarterly) in which a full-page article promoted
PCS. not as a telecommunications service for consumers, but as a vehicle to '"make
hefty annual contributions to municipal treasuries." The message from the voters in
.'\ovember was clear -- no new taxes. Local governments using their zoning authority to

impose hidden taxes on wireless consumers is the antithesis of vv'hat the electorate \vas
sayIng.

:. Rob Ryser "Tarrytown Extends Ban on Installation of New Cellular Antennas." Gannett Suburban
\·",wspapers. December 6.1994. at 3A ('"We have been surprised by the board's action from the beginning.
The expert that Tarrytown hired to study (antenna transmissions) came back and found our cellular

installation safe. ").
:5 S",e eg. San Francisco City Planning Commission Resolution No. 11399 (denying KRON-TV
application to expand Mt. Sutro Tower facilities): City of West Hollywood City Council Resolution Nos.
1160 and 1161 (July 1993)(denying cellular tower applications). One New York appellate court
overturned such a denial four years after the application was filed. finding that ..the transmission from the
cell site would not affect humans. animals or any other organisms." See Cellular One v. ~'illage of Dobbs

Fern. 624 N.E.2d 990. 992 (1993).
:0 See \-lobile. Alabama. 1994 Ordinance 57-089, "An Ordinance Establishing the Requirement for a
PermIt for and to Assess Fees for the Placement of Micro Cells. Pico Cells or Other Forms of Transmttters
and Receivers for the Purpose of Providing Telephonic. Telephone. Telepoint. Paging or Other Similar
Wireless Communication Services On or Within the Rights of Way and Establishing a Permitting Process
to Provide for These Devices on Commerclal Property Not Zoned for this Activity," \.1obile City Code

Sections 57-221 through 57-230.
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4. Attacking the Wireless Paradigm:
"Unbundled Interconnection" Threatens Investment and Jobs

The one essential fact governs: in order to have competition, jobs. and
customer benefits, it is necessary to build wireless facilities. The previous discussion
addressed hmv non-federal regulation thwarted that investment and. thus. competition.
But some equally \\Tong-headed federal proposals will have the same negative effect on
investment and competition. For instance. the policy of "unbundled interconnection" for
\vireless services has the simple and direct effect of discouraging the construction of
competitive facilities,

This regulatory proposal. which uses the "interconnection" label. is a genuine
threat to building out a wireless infrastructure. Under the proposed policy of
"unbundled" interconnection. a telecommunications provider is required to offer its
facilities. in a piecemeal fashion. at any technically practicable and economically feasible
point. "Interconnection" is essential to the success of telecommunications services. Any
subscriber to any service must be able to interconnect with any subscriber on any other
telecommunications service.
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• "Good" Interconnection: Current policy requires the local exchamre carrier I LEC I

to pro\ide lnterconnected access to the public switched telephone ~networks t(1 Jll
lither telecommunications carriers. This is because they Jre deemed to have
bottleneck control O\er facilities reaching local customers. Such interconnection lS

~enerally arranged through good faith negotiation. as opposed to the use of tariffs.

This interconnection permits wireless users to reach wired companies' customers.
JS \\ell as the customers of competing wireless companies. Thus. here in WashinQ:ton.
D.e.. J Cellular One customer can reach a LEC customer. or a Bell .-\tlantic \[;bile
customer. or a Sprint wireless customer. all through the LEe.

LEe-Wireless Interconnection Model

PCSo pes
ESHR 0 0

Opeso
eelco

n------J l 0 PCS

PCS \...J I...., I

_0
( ",co

As the number of competing carriers increases. the "bottleneck" position of the
ubiquitous LEC becomes even more important. as it acts as the common "hub" for
communication. Extending the obligation of LECs to interconnect with these new C\lRS
pro\·iders. subject to the same mechanism of good faith negotiations. will achie\'e the
desired result of communication between networks. Because CMRS providers will be
interconnected to a LEC. they will also be interconnected to each other.

In cases where direct interconnection between C\1RS providers is reasonable.
that is. where it is economically or operationally more efficient than their interconnection
through the public switched telephone network. they are free to enter into such
arrangements. But such situations will vary from carrier to carrier and market to market.
depending on a variety of factors and conditions.

• "Cnbundled" Interconnection: Contrast this wise policy. however. with so-called
unbundled interconnection where any party can demand of a telecommunications
carrier that they have the use of the pieces of the carriers' network so that they will
not have to build their O\\'TI. The first problem is that such a policy will require a
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large bureaucracy to implement. Mandatory unbundled interconnection will require
regulators to impose an accounting structure to police the price of individual service
"bundles" Indeed, for this reason and others. the FCC has already failed to establish
unbundled interconnection for regulated LEC services even with- the benefit of such
a structure.

The biggest travesty of this policy is that it will slow and undercut
competition by destroying incentives for companies to enter the CMRS market and
build-out systems. To illustrate this point, imagine one carrier has built twelve cell sites
to cover their license area and gain a competitive advantage over another carrier which
has built only three cell sites in the area. If the second carrier could force the first to give
it unbundled access to its cell sites -- without assuming the risks which the first carrier
assumed -- then why would the second carrier ever make the investment to build its own
additional cell sites') More importantly, if the first carrier realized it would not gain a
competitive advantage by investing in those nine extra cell sites, why would it even build
them in the first place')

Investing in a Competitive Advantage

1'\
)

'>'-r/\o..
'. \ i

'-'

/~
/ \

.\ Celco A's cell sites

• Celco S's cell sites

In a competitive environment, companies invest in building facilities in order to
gain an advantage over competitors. Wireless service providers have been building
systems across rural America, investing in lower margin areas to create competitive
advantages, and stimulating interest in new wireless services. Why should anyone
build facilities and create competition - particularly in rural areas - if they will
immediately lose the competitive advantage of this new investment? The unbund~ed

interconnection concept is a sabotage of competition -- in the name of promotIng
competition, it removes the incentive to gain a competitive advantage and thus ends up
killing competition.
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The wireless industry will invest over S1 billion this year to get a competitive
jump on the "other guy." To discourage that investment and destroy the jobs and
consumer benefits it would produce is folly.

5. Attacking the Wireless Paradigm:
Competitors Seek to Lse Government to Limit Competition

The FCC is considering a proposal from \lC1 to give long distance companies the
right to demand so-called "equal" access from all \vireless carriers. Congress \\111 also be
;lsked to consider this matter in the forthcoming debate over telecommunications
legislation.

A. What Is ""Equal" Access?

When the Bell System was broken up into long distance and local exchange
components. there was a fear that the local monopoly might thwan long distance
competition by showing undue favoritism to one specific long distance carrier. To
prevent this. the .\10dification of Final Judgment (MFJ) required that Regional Bell
Operating Company-affiliated (RBOC) local carriers would be only a conduit for the
interexchange carriers (lXCs). granting the 1XCs the right to ballot the LECs' customers
to determine which long distance service provider they desired. Because of its position in
the IXC market. a similar provision was imposed on AT&T as a precondition to the
acquisition of ~1cCawCellular Communications.

Thus. "equal" access was created to ensure competltlOn in the long distance
market. "Equal"' access has no local pro-competitive effect on the monopoly carriers
\\hich must provide it and has a noticeable anticompetitive effect on otherwise
competitive wireless carriers.

B. How Does '''Equal'' Access Apply to Wireless Today?

In a word -- haphazardly. "Equal'" access was not originally intended to apply to

wireless services. which were not at issue in the MF1. But the coincidence in the timing
of the adoption of the ~1FJ and the creation of the cellular industry resulted in the
application of "equal" access to RBGC-affiliated wireless carriers. :-Jow. \vireless carriers
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at1lliated with RBOC s or AT&T are required to provide "cquar' access. - ~o othcr
wireless carriers have this requirement.

The present situation is distorted and antlcompetitive. One set of \.vireless earners
can otTer sen"ices -- such as long distance -- that their competitors cannot. The result of
thesc distortions lS that consumers are denied theIr choicc of additional seryiccs and
pro\"iders. RemO\ ing "cqual"' access from all wireless carriers and not imposing it on
new carriers is the best means of benefiting consumers by assuring competiti\"e choice
::md parity.

C. "'Equal" Access is Anticompetitive in the
"'Local Service Market"

In the local sen'ice market today, "equal" access policy distorts the marketplace
and has anticompetitive ctTects. "Equal"' access does nothing to increase local
competition, and in fact prohibits RBOC-affiliated carriers from competing on equal
terms with independent wireless competitors and landline LECs. "Equal" access thereby
pre\'ents some carriers from providing their customers with improved seryices and
reduces the competitive pressure for all \vireless carriers to compete on the basis of wide
local calling areas and innovative sen'ice packages. Thus. "equal'" access penersely
contlicts \.vith Congress' decision in 1993 to foster competition by eliminating entry
barriers and heavy-handed regulations which harm consumers by denying them the
freedom to choose innovative technologies and atTordable sen'ice packages.

In fact. wireless carriers compete not only with each other. but also with both
landline LEC and IXC telecommunications sen'ice providers. In part, this is a result of
the different architecture which wireless carriers have developed -- an architecture which
has no relation to the landline networks. and which recognizes no artificial regulatory
distinction bet\veen "local" and "Iong distance" calling areas. Wireless carriers and their
architecture focus on the needs of consumers. not flawed regulatory assumptions.

Wireless carriers are prepared to compete to meet the needs of consumers for
mobile services in a wide variety of environments, but the "equal" access policy treats
these innovative companies as if fierce competition is the last thing consumers \.vant.
Instead of promoting competitive offerings and a give-and-take battle for the consumers'
loyalty. "equal" access distorts competition by imposing arbitrary distinctions on the
marketplace and prohibiting RBOC-affiliated carriers from offering competitive services.

:- AT&1's "equal'" access obligation was imposed as a condition of its acquisition of McCaw Cellular
Communications. See Competitive Impact Statement. filed in Civil Action No. 94-01555. Cnued States \.
~ T& TCorp and JfcCaw Cellular CommunicatIOns. Inc .. (D.D.C. August 5.1994).
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Even if it is a thousand miles away trom its affiliated landline ··bottleneck.·· J.O

affiliated RBOC-owned wireless company's heritage means that it will not be futh
-:ompetiti\e. It will be forced to reduce the size of its local calling areas to confonn with
cubitrary boundaries (such as Local Access and Transport Areas or "LATAs") which ha\e
no relation to consumer benetits.

There is an inherent contlict between such L.-\TAs or "equal" access callinll area
boundaries and a C\lRS provider's calling areas. The LATA boundary for ";qual"
access is a creation of the \lFJ. which intended to divide landline service bet\\een local
and long distance calls. In contrast. many wireless carriers compete by offering larger
"local"' calling areas to meet the needs of their mobile customers. The \ery notion of
di\'iding a mobile service into local and long distance services on the basis of the \IFr s
rules for a landline world ignores the benetits of \vireless architecture and the differences
in the demands of mobile users -- facts which have led to approximateIv 60 \IFJ waiwrs
for wireless ser;ice areas.:: 8

•

The proposal to extend the "equal"' access requirement to all wireless carriers will
simply compound the harm to consumers and competition. Cnless identical calling
boundaries are imposed on all wireless providers, imposing "equal" access in an
environment in which carriers' service areas range from the smaller calling areas of
cellular carriers to the larger service areas of PCS and ESMR licensees (i.e.. L-\TAs and
cellular \lSAs and RSAs vs. :\11As and BTAs) will deny consumers the full benetlts of a
competitive C~lRS market structure by creating a "funhouse" maze of arbitrary and
distorted market boundary rules.

D. ""Equal" Access is Anticompetitive in the
"Long Distance Market"

Ironically, \\hile originally intended to insure competitIOn in the long distance
market. an "equal" access requirement will not increase the level of either C\1RS or
interexchange competition, but actually will have a number of anticompetitive effects.

First. by reducing the size of the wide-area calling regions currently provided by
some \vireless carriers. "equal" access will prohibit wireless carriers from offering
consumers a competitive "long distance" alternative to the traditional interexchange
carriers, and it actually may raise the cost of wireless calls for existing customers.

Imposing "equal'" access on CMRS licensees will remove actual and potential
10n12 distance service providers from the market. while the pro-competitive alternative of

'8 '- See Kellogg and Huber Federal TelecommUnicatIOns Law (1992) at 682.
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relie\ing wireless carriers of "cqual" access obligations will permit C\lRS licensccs t\)
provIde senlces that guarantee lower rates to thelr customers. at lcast tor calls \\ lthm
their cJ.lling area. Requmng C\lRS pro\iders to di\ide their cxpansiw lL~caj callinu
areas into "equal" access areas will force them to separate a long distance componcn~

r"r m their sen'ice offerings to customers. The result will be that customers who no\\
recei\e the benetit of such \\ide-area sen'ice for only the basic airtime chanze \\ ill be
forced to pay more. smce there must be some additional charge for long distance.: J

Thus. imposing "cqual" access \\ill harm C\lRS subscribers by limiting the scope of
their basic-rate calling areas and by requiring them to pay "long distance" charges m
addition to basic air time rates. Such increased rates may make actual or potential senice
providers' \\ide-area offerings uncompetitive.

It is \\ell-known that traditional regulatory policy tools are two-edged. For
example. \\hiIe a tariffing requirement is effective in constraining the ability of a tirm
\\ith market power from using its power in an anticompetitive fashion. the FCC often has
acknowledged that in a comperjri\'e marker tariffs actually have an anticompetitive effect
since they impede innovation. dampen competitive forces. and facilitate price stability.

Regulators' traditional policy tools have the opposite and unintended effect of
constraining competition in a competitive market. This is widely accepted and is
"mainstream" re\;wlaton' theorv -- indeed. it serves as the foundation of the FCes
detariffing of celiular a~d C\lRS in the C.HRS Second Report and Order. 30 "Equal"
access is just like a tariffing requirement in this regard: it has sen'ed well as a tool to
constram LECs from exercising market power to skew the results of a competiti\e long
distance market. but it actually will work againsr the development of a competiti\'e
C\lRS local and long distance market.

"Equal"' access will frustrate the \\"orkings of a competitive C\lRS market for a
number of reasons. First. as noted above. it will remove real and potential competitors
from the lonl2: distance market. Second. it will frustrate the ability of 10n12: distance- . -
providers to pro-competitively integrate wireless and long distance sen·ices. [t is a given
that \:\"ithin two \·ears. there \\"ill be far more C\1RS providers in each market than there
are mawr long "distance carriers.] I Both AT&T and Sprint already have announced
strategies to extend their "brand" identity to local \\"ireless services, a strategy which \1CI
and other long distance carriers have said they too will adopt.

:' Sections 20 I and 202 of the Communications Act probably would prevent C~1RS proViders trom
offenng "free" long distance to their customers. Since rates must be cost-based and non-diSCrIminator;.
3U S"'''' Implementa~on a/SectiOn 3(n! and 33:: o(lhe CommUnications Act. Regulator,· Treatment of Jfobtle
Sa1.'ICes. G~ Docket l\Jo. 93-252. Second Report and Order. 9 FCC Red. 1oll1. at paras. l77-79 ( 1994)

(C.\fRS S",cond Report and Orden Erratum. 9 FCC Red. 2156 (1994).
; I Two years is the absolute mInimUm time the FCC will need to complete the rulemaking process and

pennit an 18 month transition period to equal access.
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